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X% 1 BIAC Fiffl] - MBZEES DK (The BIAC Tax Committee)

Structure

Bureau Members:
1 Chairman
9 Vice Chairmen
4 Extended Bureau members

—
Committee members:

125 Experts from OECD & non-OECD
Member Countries representing
Companies, Law/Accounting Firms &
Business Associations

—

The BIAC Tax Committee works

closely with other key business

organisations and specialists on
relevant issues

Key Issues

. Tax Treaty issues

. Transfer Pricing

. Indirect Tax/VAT

4.

Tax Administration

&

Tax Policy Analysis

6.

Tax and
Development/Outreach
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* Public consultation November 2012 with well over
* Likely a further (complete) discussion draft in 2013

* 1000+ pages of public comments submitted in
200 attendees

X% 2 Status of WP6 project on intangibles
* Interim draft - Not a consensus document
September 2012
* Ongoing work on additional intangibles issues

* Discussion Draft issued on 6 June 2012
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X% 3 Key issues on intangibles

 Transfer Pricing treatment of local market advantages

and corporate synergies

* Treatment of assembled workforce and goodwill
* Entitlement to intangible related returns

¢ Role of functions, risks, and investment in determining

intangible ownership

e Valuation techniques and the relevance of accounting

valuations including PPAs

 Intangibles with highly uncertain value
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X% 4 Base erosion and profit shifting

» In part a response to intense political pressures

* Mandated by G20 — diagnostic report in mid-February

* Focus on six interrelated “pressure areas”

— Mismatches in entity and instrument characterization

— Delivery of digital goods and services

— Related party financing

— Transfer pricing / risk shifting and intangibles

thin capitalization

— Effective anti-avoidance measures — GAAR, CFC and
— Preferential regimes
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Documentation

Low value added services
Risk Assessment Handbook
Tax and development

X% 5 Other OECD Transfer Pricing Work
Safe harbours
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%7 Revised Discussion Draft of 19 October 2012

25 different points covered in revised discussion draft ranging from PE implications of farms to home offices to
fund managers

Some points have wide application, including :

- Meaning of “at the disposal of ” (paragraph 4.2 of the Commentary)
+ What does “effective power to use” mean?
+ Mere presence or presumed ability to be present
- Time requirement for existence of PE (paragraph 6 of the Commentary)
+ Recurrent activities
- One shot projects
- Presence of foreign enterprise’s personnel in host country (paragraph 10)
- Meaning of place of management (paragraph 12)
- Meaning of “to conclude contracts in the name of the enterprise” (paragraph 32.1)

In its 31 January 2013 comments to Working Party 1, the BIAC tax committee:

- observes that changes to Article 5 itself are not within the scope of this exercise;
- is concerned that some of the proposed interpretative changes to the Commentary will have the effect of
fundamentally changing the operation of Article 5; and

- suggests that if such changes are desired, then such changes should to be made to Article 5 itself and not via
the “back door” since longstanding international tax principles could otherwise be undermined
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X% 8 Outline

Interpretation and Application of Article 5 (Permanent
Establishment) of the OECD Model Tax Convention

* OECD Revised Discussion Draft Concerning the

* Three problematic issues

- Meaning of “at the disposal of”

- Time requirement for the existence of a PE

- Main contractor who subcontracts all aspects of a contract
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X9 “At the disposal of” - Two examples

The concept “at the disposal of” is a critical element in
determining when a “Place of Business” is at hand

Two new examples in the Commentary are proposed:

1.When an enterprise has an exclusive legal right to use a particular
location which is used only for carrying on that enterprise’s own
business activities (e.g. where it has legal possession of that location)

2.When an enterprise is allowed to use a specific location that belongs to
another enterprise or that is used by a number of enterprises and
performs its business activities at that location on a continuous basis
during an extended period of time.
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X% 10 Time requirement for the existence of a PE

* Two new examples when the nature of the business is

such that a PE can emerge even though it exists only for

a very short period of time

- Recurrent activities

- Short duration business

* No prescribed time frame is suggested

- Problematic distinctions

- Uncertainty
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X% 11 All aspects of a contract is subcontracted (1)

A new paragraph 10.1 stating that an enterprise could be
considered to have a PE if it carries on its business through
subcontractors

* Undermine the fundamental entity-by-entity basis
* Same business could be a PE for more than one enterprise

* The effective power to use a premises cannot be sufficient - this
power must be used and the enterprise physically present
(personnel or dependent agent)
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X% 12 All aspects of a contract is subcontracted (2)

Paragraph 19 states that

“If an enterprise (general contractor)...subcontracts all or
parts of such a project to other enterprises (subcontractors),
the period spent by a subcontractor...must be considered
as being time spent by the general contractor...”

» Change the interpretation of Article 5 since not only the time spent by
the subcontractor is allocated to the general contractor but also the
business activities performed by such contractors

* No risk for schemes when all aspects of a contract is subcontracted
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X% 13 All aspects of a contract is subcontracted (3)

* The changes concerning subcontractors are very
troublesome for business

* Widens not only the PE scope for building and
construction sites but also in relation to other activities

* Creating a link between paragraph 10 and 19 will mean
that the current limited exception for building sites will
become a general rule

* What is the rational? - The subcontractors will be taxed
as residents or because they have a PE themselves
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